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Allegation that government indemnification 
clause should not have been included in the 
solicitation is untimely and will not be 
considered where not asserted in a protest 
filed Grior to the closing date for receipt 
of initial proposals. 

Award on the basis of initial proposals is 
permissible where the solicitation advised 
offerors that award might be made without 
discussions, apd a sufficient number of 
proposals were received to assure that award 
would be at a fair and reasonable price. 

Where contracting agency decides to make 
award on initial proposal basis, an initial 
proposal taking exception to a material 
solicitation requirement is unacceptable and 
must be rejected. 

Tracor Applied Sciences, Inc. (Tracor), protests the 
rejection of its proposal in response to request for 
proposals (RFP) No. DTFA-06-85-R-30084, issued by the 
Federal Aviation Administration (FAA), Department of Trans- 
portation. 
part. 

We dismiss the protest in part and deny it in 

The RFP solicited offers for asbestos monitoring and 
industrial hygienist services, and included a clause 
entitled "Save Harmless and Indemnity Agreement." This 
clause provided that the contractor would indemnify the 
government against liability for any personal injury or 
property damage caused in whole or part by the contractor 
(or subcontractors, employees, etc.) in performing the 
contract. 
for receipt of initial proposals, Tracor expressed its 
concern to the contracting officer that the Save Harmless 
clause would make it difficult for Tracer to obtain 
insurance. 
clause would remain an RFP requirement. 

In June 1985, prior to the June 17 closing date 

The contracting officer advised Tracor that the 
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T r a c o r  a n d  f i v e  o t h e r  o f f e r o r s  s u b m i t t e d  p r o p o s a l s  by 
t h e  J u n e  17 d e a d l i n e .  I n  i t s  p r o p o s a l ,  T r a c o r  t o o k  "com- 
plete e x c e p t i o n "  to t h e  S a v e  Harmless c l a u s e  a n d  r e q u e s t e d  
t h a t  t h e  c l a u s e  be de le ted .  On J u l y  16, h a v i n g  decided to 
make  award b a s e d  o n  t h e  i n i t i a l  p r o p o s a l s ,  w i t h o u t  d i s c u s -  
s i o n s ,  t h e  FAA a d v i s e d  T r a c o r  by l e t t e r  t h a t  i ts p r o p o s a l  
had b e e n  rejected for t a k i n g  except ion to  t h e  c l a u s e ,  a n d  
t h a t  award had b e e n  made t o  McCrone E n v i r o n m e n t a l  Services,  
I n c  . 

T r a c o r  p r i n c i p a l l y  c o n t e n d s  t h a t  t h e  S a v e  Harmless 
c l a u s e  i m p r o p e r l y  was i n c l u d e d  i n  t h e  RFP b e c a u s e  it is n o t  
a s t a n d a r d  c l a u s e ;  i t  was n o t  a u t h o r i z e d  f o r  u s e  i n  accord- 
a n c e  w i t h  a p p l i c a b l e  r e g u l a t i o n s ;  a n d  i t  is i n c o n s i s t e n t  
w i t h  o the r  s t a n d a r d  c l a u s e s  (e.g., t h e  " P e r m i t s  and  Respon- 
s i b i l i t y "  c l a u s e )  i n c l u d e d  i n  t h e  RFP. T r a c o r  m a i n t a i n s  
t h a t  s i n c e  t h e  c l a u s e  s h o u l d  n o t  h a v e  b e e n  i n c l u d e d  i n  t h e  
RFP, i t  h a s  no e f f e c t ,  a n d  a n  o f f e r o r ' s  t a k i n g  e x c e p t i o n  t o  
i ts  i n c l u s i o n  t h u s  is n o t  a b a s i s  f o r  r e j e c t i n g  t h e  
p r o p o s a l .  

Tracor 's  c h a l l e n g e  t o  t h e  i n c l u s i o n  of t h e  S a v e  
Harmless c l a u s e  i n  t h e  RFP is u n t i m e l y .  Our  B i d  P r o t e s t  
R e g u l a t i o n s ,  4 C.F .R.  P a r t  2 1  ( 1 9 8 5 ) ,  p r o v i d e  t h a t  p r o t e s t s  
b a s e d  o n  a l l e g e d  s o l i c i t a t i o n  d e f i c i e n c i e s  a p p a r e n t  from t h e  
face of t h e  s o l i c i t a t i o n  m u s t  be  f i l e d  p r i o r  t o  t h e  c l o s i n g  
da t e  for s u b m i s s i o n  o f  i n i t i a l  p r o p o s a l s .  4 C.F.R. 
5 2 1 . 2 ( a ) ( l ) .  A l l e g a t i o n s  s u c h  as  T r a c o r ' s ,  w h i c h  a re  based 
o n  o b j e c t i o n a b l e  s o l i c i t a t i o n  p r o v i s i o n s ,  i n v o l v e  s u c h  
a p p a r e n t  s o l i c i t a t i o n  d e f i c i e n c i e s  a n d  t h u s  m u s t  be raised 
b e f o r e  t h e  i n i t i a l  c l o s i n g  date .  - See T e m p e s t  T e c h n o l o g i e s ,  - I n c . ,  R-213811, Mar. 13, 1 9 8 4 ,  84-1 C.P.D. 11 302. I n  t h i s  
r e s p e c t ,  t a k i n g  e x c e p t i o n  t o  a s o l i c i t a t i o n  r e q u i r e m e n t  i n  a 
p r o p o s a l  does n o t  s a t i s f y  t h e  p r e - c l o s i n g  f i l i n g  r u l e .  
T r i d e n t  Motors I n c . ,  B - 2 i 3 4 5 8 , - F e b .  2 ,  1 9 8 4 ,  84-1 C.P.D. 
H 1 4 2 .  C o n s e q u e n t l y ,  i f  T r a c o r  b e l i e v e d  i t  was improper - -  
for w h a t e v e r  r e a s o n - - f o r  t h e  a g e n c y  t o  i n c l u d e  t h e  S a v e  
Harmless c l a u s e  i n  t h e  RFP, i t  was r e q u i r e d  t o  d e v e l o p  i ts  
a r g u m e n t s  a n d  protest  o n  t h i s  g r o u n d  p r i o r  t o  t h e  J u n e  1 7  
c l o s i n g .  B e c a u s e  T r a c o r  f a i l e d  t o  do so, i t s  p r o t e s t  o n  
t h i s  p o i n t  is u n t i m e l y  a n d  w i l l  n o t  be c o n s i d e r e d .  

T r a c o r  a r g u e s  t h a t  t h e  t i m e l i n e s s  o f  i t s  p r o t e s t  s h o u l d  
be m e a s u r e d  f r o m  t h e  t i m e  i t s  p r o p o s a l  was r e j e c t e d .  Our 
T e g u l a t i o n s  do p r o v i d e  t h a t  c e r t a i n  p r o t e s t s  w i l l  be 
c o n s i d e r e d  t i m e l y  i f  f i l e d  w i t h i n  1 0  d a y s  a f t e r  t h e  b a s i s  o f  
p r o t e s t  s h o u l d  h a v e  b e e n  known, 4 C.F.R. § 2 1 . 2 ( a ) ( 2 ) ,  b u t  

t 



this rule applies only to protest bases concerning other 
than alleged solicitation defects. A protester cannot wait 
until after rejection of its proposal to protest an objec- 
tionable solicitation requirement. Inclusion of a require- 
ment puts potential offerors on notice that the requirement 
will be a part of the contract, and any objection to the 
requirement must be raised prior to the closing date €or 
receipt of proposals so the contracting agency can review 
the requirement before inviting offers and proceedinq with 
the competition. - See Comdisco, 1nc.--Reconsideration, 
B-214409.3, Dec. 3 ,  1984, 84-2 C.P.D. ll 596. 

In addition to challenging the propriety of the Save 
Harmless clause, Tracor contends that it was improper for 
the FAA to reject its initial proposal without discussions, 
especially since the RFP did not specifically state that the 
clause was an essential requirement. 

We have held that a contract may be awarded without 
discussions where there is adequate competition (to ensure 
that award will be made at a fair and reasonable price), 
provided that the solicitation notifies offerors that award 
might be made without discussions. The RFP here incorpo- 
rated by reference the "Contract Awards" clause, Federal 
Acquisition Regulation, 0 52.215-16 (1984). Section (c) of 
this provision expressly advised offerors that the govern- 
ment might award a contract "on the basis of initial offers 
received, without discussions," and that offerors thus 
should include their best terms in their initial proposals. 
This constituted adequate notice to offerors that award 
might be made without discussions. See Tiernay Manu- 
facturing Co., 8-209035, Dec. 20, 1982, 82-2 C.P.D. ll 552. 
We consider the five proposals received (other than 
Tracor's) sufficient competition to assure a fair and rea- 
sonable price; Tracor does not assert otherwise. Conse- 
quently, it was not improper for the FAA to base award on 
initial proposals. 

- 

As for the rejection of Tracor's initial proposal, we 
have held that where the contracting agency decides to make 
award based on initial proposals, it is proper to reject an 
offeror's initial proposal if it takes exception to a 
material solicitation requirement. Tiernay Manufacturing - Co., R-209035, supra: S A 1  Comsystems Corp., B-189407, 
Dee. 19, 1977, 77-2 C.P.D. 11 480. The Save Harmless clause 
was material because it not only would have a direct impact 
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on o f f e r o r s '  p r i c e s  d u e  t o  t h e  need  f o r  l i a b i l i t y  i n s r r a n c  
( t h e  record i n d i c a t e s  T r a c o r  c o n s i d e r e d  s u c h  i n s u r a n c e  

! 

coverage n e c e s s a r y ) ,  b u t  also would  r e s u l t  i n  a s i g n i f i -  
c a n t l y  d i f f e r e n t  a l l o c a t i o n  of r i s k  t h a n  i f  t h e  c l a u s e  were 
deleted a s  Tracor r e q u e s t e d .  The  f a i l u r e  o f  t h e  RFP t o  
s t a t e  e x p r e s s l y  t h a t  t h e  c l a u s e  was a n  e s s e n t i a l  r e q u i r e m e n t  
d i d  n o t  m a k e  t h e  r e q u i r e m e n t  a n y  less mater ia l .  T r a c o r ' s  
p r o p o s a l ,  t a k i n g  e x c e p t i o n  t o  t h e  c l a u s e ,  t h e r e f o r e  p r o p e r l y  
w a s  rejected.  

The p ro tes t  is dismissed i n  p a r t  a n d  d e n i e d  i n  p a r t .  

G e n e r a l  C o u n s e l  




